This paper explores the concept of federalism; that is, the division o f powers between the federal government and the states, and how such a division relates to the equitable and efficient management of our increasingly important ocean and coastal resources.
Introduction
Traditionally, ocean programs and regulatory schemes have been viewed as being totally federal in nature, with no direct role being left to the states. Due to initial needs for uniform standards, a centralized bureaucracy, and a dependable source of revenue, federal dominion in the oceans arena seemed to be the most logical regulatory locus. However, the role of the states has not been subject to total federal preemption. States historically have maintained jurisdiction over their coastal zones and over ocean areas to points three miles offshore, such areas being important resource zones from a biological as well as from a territorial perspective. Coastal states have not always exercised this jurisdiction to its full extent, though.
The "new federalism" policies of the Administration promise to change many of our regulatory schemes. Recognizing federal institutional limits, new federalism policies lean toward widespread decentralization and decreases in big government, shifting more of the costs and responsibilities to the states which receive the benefits more directly. Due to local geographical variations and needs, states can act as test laboratories in resource management schemes, providing greater flexibility and innovation in policy development and University of Virginia Charlottesville, VA 22901 implementation. Thus, the new federalism may result in the better protection and management of our most important ocean and coastal resources.
Federalism: Old v. New
The term "new federalism" is being used more and more often these days and, in fact, has become one of the major themes of the Reagan Administration. The term "federalism," however, is not a new term at all, as its initial use dates from the time of the framing of the U.S. Constitution in the 1780's. Specifically, federalism refers to "a form of government in which a union of states recognizes the sovereignty of a central authority while retaining certain residual powers of government ."I Over the years, this term has acquired quite a broad meaning as components of federalism have become integrated into many aspects of intergovernmental relations and have become incorporated into many governmental programs and functions in varying degrees, depending upon social and economic needs as well as the substantive matter at hand. Thus, the term "federalism" has come to mean the constitutional, administrative, philosophical, and political allocation of power and decisionmaking authority between the federal government and the states, two distinct yet coordinate governments, each of which is supreme when acting in its own sphere.
As a result of specific constitutional mandates, the federal government exercises exclusive control over matters relating to areas such as admiralty and commerce. Also, due to a perceived overriding federal interest, the federal government traditionally has been the sole regulator of matters concerning the national economy, national defense, and international affairs. In addition, as a result of a broad interpretation of the "necessary and proper" clause and in response to current problems and needs, the federal government has by its own initiative become the supreme decisionmaker in areas such as pollution control. Reacting to such federal preemption, the states have often referred to this third category o f federal control as "federal encroachment," contending that control at the federal level is often inappropriate and detrimental to the ability of the states to function as states.
Regarding the sphere occupied by the states, it is the states that have had exclusive regulatory control over land use decisions and police power matters, two categories that are quite broad and potentially farreaching. As for more indirect sources of state regulatory power, Wechsler has noted that (t)he actual extent of central intervention in the governance of our affairs is determined far less by the formal power distribution than by the sheer existence of the states and their political power to influence the action of the national authority.
The fact of the continuous existence of the states, with general governmental competence unless excluded by the Constitution or valid Act of Congress, set the mood of our federalism from the start .z
From such an historical perspective, Wechsler concludes that "the states are the strategic yardsticks for the measurement of interest and opinion, the special centers of political activity, the separate geographical determinants o f national as well as local politics. 'I3 Thus, the states play an important and influential role in our scheme of federalism, a role that has often been overlooked or underestimated.
...
Ideally, it should be most difficult to draw the line as to where federal control stops and where state control begins, federalism implying that regulatory programs be based upon a shared or overlapping plan of compatible coexistence. However, this has not been the case, for as a result of political and economic trends, "developments in the twentieth century have dangerously tilted the balances toward the federal government and erod d the sovereignty of the states ."E To illustrate, Stewart has noted that the responsibilities for establishing environmental policies has shifted from the states, the traditional regulators of environmental quality, to the federal government. Due to the "perceived inability" of the states to effectively protect the environment, he cites the many comprehensive environmental control statutes en cted by Congress during the last decade.? Such a regulatory plan by itself, however, will not ensure adequate environmental uality, for Stewart also mentions that "qt)he federal government ... is dependent upon state and local authorities to implement these policies because of the nation's size and geographic diversity, the close interrelation between environmental controls and local land use decisions, and federal officials' limited implementation and enforcement resources. 1' 6
On the other hand, one major reason for federal encroachment in the area of environmental protection was the -inability of the states to control adverse interstate environmental impacts o r spillovers as well as detrimental international environmental problems. Thus, our scheme of federalism poses a problem. Stewart has summarized the controversy by stating that "the factors favoring noncentralized decisionmaking have been powerfully reinforced by geography, history, and the structure of our politics"7 and that "environmental quality involves too many intricate, geographically variegated physical and institutional inter elations to be dictated from Washington. *I6 However, in noting the equitable benefits and administrative ease to be gained from national uniformity, he also admits that "the need for central stimulus and direction is equally clear. " 9 What, then, is the proper mix of federal and state control? Will the new federalism promote a better balance?
Federal and State Roles in Ocean Resource Management
Paralleling the comprehensive federal regulatory scheme that governs the protection of the environment, the majority of our laws and policies regarding the conservation and management of ocean and coastal resources primarily stems from federal jurisdictional sources. Resulting from a broad interpretation of the commerce clause as well as from the perception of the ocean and coastal zone as new, unregulated resource areas, the federal government at first seemed justified to be the exclusive regulator in the oceans area. However, the role of the states has never been totally preallow for varying degrees of federalempted, as many federal ocean programs state cooperation and control, depending upon the nature of the resource in question. In addition, many ocean-related statutes have been amended in order to provide for an increased role for the states.
At one extreme, due to an overriding national interest resulting from the type and location of certain ocean resources, some federal ocean programs will always remain exclusively in the federal sphere. For example, the Deep Seabed Hard Minerals Resources Act, which establishes a national regime for the recovery and development of strategic offshore minerals, was enacted as an interim national response to a potential future international regulatory scheme.10 As the resources in question are outside of the states' 3-mile zones as well as beyond the federal government's 200-mile jurisdiction, there can be no doubt as to the need for a single federal policy regarding deep seabed mining.
As t o the other extreme, due to the traditional regulatory roles of the states, other ocean programs which appear to be primarily federal in nature are actually federally-acknowledged state schemes. Another such scheme is incorporated into the Coastal Zone Management Art, establishing federally-funded state coastal management plans and policies which federal coastal development activities cannot preempt .I2 It is important to note, however, that these and other state programs may still be subject to constitutional mandates, congressional policies, and national priorities which take recedence to the rights of the states.1 3
The majority of ocean programs fall between these two extremes, where the line between complete federal preemption and total state regulation is often hard to pinpoint. Close to the complete federal preemption end are the Ocean Dumping and Marine Sanctuaries Programs. The former establishes a national scheme "to regulate the dumping of all types of materials into ocean waters and to prevent or strictly limit the dumping . A fourth category of ocean programs represents a potential balance between the often competing state and federal interests in the oceans area. For example, even though the Magnuson Fishery Conservation and Management Act establishes a national fishery program based upon national standards and objectives,20 the Act also provides that "nothing in this chapter shall be construed as extending o r diminishing the jurisdiction o r authority of any state within its boundaries."21 This important state role was recognized by a federal court in Alaska, holding that the regulation of the crab fishery in the Bering Sea, both within and beyond the 3-mile state limit, was not under exclusive federal jurisdiction.22 The court, in finding that the continued health of the fishery was vital to the state, also held that the state's regulation of the fishery beyond the 3-mile limit was a legitimate extension of the state's police power, which in turn served to promote and not burden interstate commerce . 23 The Outer Continental Shelf Lands Act, although relating to areas under exclusive federal control, allows the states to play an important role in the recovery of offshore oil and gas resources. Specifically, the Act recognizes the "rights and responsibilities of all States . . . to preserve and protect their marine, human, and coastal environments . . . , '$24 and when proposed leasing is to occur within the 3-mile jurisdiction of a coastal state, the Act requires state participation in the development of leasing schedules as well as the inclusion of applicable state laws and policies in the final leasing plan.25 Further, the Act provides for the "fair and equitable division" of revenues between affected states and the federal government that are generated by such of hore activities within the 3-mile limit.Jg Tne Act allows for potentially greater state regulatory involvement as well in that it expressly recognizes the validity of state jurisdictional claims over submerged lands27 and the applicability o f state civil and criminal laws to corresponding subsoil and seabed ar as of the outer continental shelf. 28 And, in terms of other living marine resources, even though both the blarine Mammal Protection Act and the Endangered Species Act establish national programs for resource protection,each allows for the transfer of management authority to the states.29 In addition, the Endangered Species Act, whose terms are generally more strict than those of the Marine Mammal Protection Act, provides that state laws that conflict with the federal act are void, but that any state law %ay be more restrictive than the (federal law) ... but not less restrictive than the prohibitions thus defined. "30 Thus, federal ocean programs illustrate the many possible variations on the theme of federalism, ranging from exclusive federal regulatory authority to primarily state control, depending upon perceived governmental as well as resource needs.
Conclusion: Toward a Balance
The trends and policies of the new federalism are just beginning to be incorporated into many substantive areas, and their potential effects are still uncertain. It is also unclear as to how the new federalism will affect the management of ocean resources. The new federalism does present new and increased opportunities to the states, recognizing that "there are limits upon the power of Congress to override state sovereignty."31 The new federalism also views the states as capable policy makers, specifically viewing states as capable of exercising authority in many areas that are not currently regulated by the federal government. Further, where prior state actions were declared invalid if they intruded into a field traditionally occupied by the federal government, the new federalism views federal standards as minimum standards, leaving room for noncontradictory, supplemental state regulation. Therefore, a supplemental state program, such as one relating to fisheries management or endangered species protection, will promote the particular geographical and resource needs of the state while promoting at the same time the primary purpose of the federal program.
The policies of the new federalism raise many questions concerning the respective roles of the federal government and the states in the equitable and efficient management of ocean resources. What is the appropriate regulatory level? Should the nature of the resource determine such a level, or should it be determined by other factors such as funding ability? Or, on the other hand, is federalism, specifically, federalism as related to ocean resource management, merely a policy perception?
To quote Ball , " (t) he Federal-State arrangement is at heart a matter of politics. so are marine resources. '132 In any event, whether viewing federalism as a constitutional term, an administrative scheme, or a political perception, the decentralized trends of the new federalism present new possibilities to the states as well as to the federal government relating to the potentially better protection, development, and utilization of our ocean resources. 
